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Increasing Effectiveness of Arbitration in Indonesia:

“Collaboration between Legal

Project Management and Online Arbitration”

Rina Shahriyani Shahrullah® Elza Syarief”~ Agustina Fitrianingrum"™"

Law No.30 of 1999 concerning Arbitration and Alternative Dispute Resolutions does not specifically govern online arbitration.

However, there are no provisions of this Law prohibiting online arbitration. The use of electronic communications does not fully

guarantee the effectiveness of online arbitration proceedings. This study evidences that online arbitration proceedings should be treated

as a project by disputing parties and arbitrators. Many legal issues arise from the proceedings; therefore this study incorporates the

approaches of Legal Project Management (LPM) and concludes that the use the Collaborative Law approaches supports and justifies

the collaboration between the LPM framework and online arbitration requirements.

Key Words & Phrases : Legal Project Management, Online Arbitration, Collaborative Law, Effectiveness of Law Theory , Indonesia.

1. Introduction

Arbitration is one of the most popular dispute
resolution mechanisms for business disputes in
Indonesia because it renders a final and binding award
that is decided by impartial arbitrators chosen by
disputing parties [1]. Fitch [2] describes that
arbitration processes are less formal than courts’ and
its proceedings are usually private, and more
importantly the confidentiality of disputes is generally
assured. In Indonesia arbitration awards both domestic
and international awards are enforceable under Law
No. 30 of 1999 concerning Arbitration and Alternative
Dispute Resolutions [3].

“Today, Internet offers great opportunities for
business” [4]. However, business disputes which arise
from e-commerce transactions may not be avoided.
Online arbitration can be adopted as an alternative
dispute resolution mechanism to settle this type of
dispute because online arbitration has unique
characteristics and advantages. For example the
neutrality of online arbitration is guaranteed because
the Internet is a neutral place for the disputing parties.
Online arbitration is efficient because Web-based
document filing systems can help the parties to submit
many documents instantly and over any distance. It is
people
submissions can be archived by automated document
management systems and be reviewed from any
location, at any time [5].

also convinient for business because

*. . . . .

Unviversitas Internasional Batam, Indonesia

** Unviversitas Internasional Batam, Indonesia

LR . . . .
Unviversitas Internasional Batam, Indonesia

Although Indonesia has enacted Law No. 30 of
1999 concerning Arbitration and Alternative Dispute
Resolutions (hereinafter referred to as Arbitration
Legislation), no provisions under this Legislation
specifically mention about online arbitration or
prohibit it. Thus, it is fair to say that online arbitration
in Indonesia is permitted. However, the main issue
still arises in conjunction with the effectiveness of
online arbitration because business people prefer a
flexibility of arbitration hearings in order not to spend
much time and money to travel for the hearings. This
study aims to evidence that online arbitration could
more effective if they are treated as as a project by
disputing parties, their lawyers and arbitrators. In this
regard, it becomes significant to integrate the
approaches of legal project management (LPM) to
analyze the effectiveness of online arbitration.

To meet the above mentioned aims, this study
utilized a normative legal research. It examined the
existing legislation and legal concepts to resolve a
particular legal issue [6]. therefore it used relavant
legislations to approach the issues under discussion [7].
In this regard, this study primarily examined the
Arbitration Legislation and IT Legislation to ascertain
the effectiveness of online arbitration. All data was
analyzed based on its content (content analysis) using
a qualitative approach which aims to seek answers to
the questions ‘what’, ‘how’ or ‘why’ of certain issues

[8].

2. Online Arbitration Phases
In general, the scope of traditional arbitration may be
divided into three phases as follows [9]:

Proceedings of the 10th International Conference on Project Management (ProMAC2016) 774

© 2016 The Society of Project Management



HO1

. Phase 1: Prior to arbitration proceedings covering
the capacity of the parties to enter into an
arbitration agreement, the existence and validity of
the arbitration agreement, and the enforceability of
the arbitration agreement.

. Phase 2: During arbitration proceedings covering
the power of the arbitrators to settle disputes, the
representation and legal assistance, the basic
standards of due process in the arbitral proceedings,
and the issuance of awards.

. Phase 3: Post-arbitration proceedings covering the
recognition and enforcement of arbitration awards,
the law governing the recognition and enforcement
process, the formal conditions and procedures of

the recognition, and the enforcement proceedings.
More specifically, Priyatna [10] explains more
detail the phases of traditional arbitration which are

presented by Table 1 below.
Table 1 Traditional Arbitration Phases

or their lawyers
prior to  the
hearing to
discuss about the
procedures of

examination,
hearing
schedules, and
delivery of
evidences.

their  lawyers
can attend the
hearing.
Arbitrator(s)
must treat
disputing
parties fairly
and equally, and
act  judicially
based on the
applicable law
and procedure.
Persenting
expert witnesses
if they are
required by
arbitrator(s) in
the

hearing.

Precedures Prior Hearing Arbitration
to the Hearing Procedures Award
Enforcement
Informing  the | The hearing is | Arbitrator(s)
appointment  of | conducted under | render an
arbitrator(s). the authority of | award. Based
Communications | arbitrator  (s). | on Law
or meetings with | Only disputing | No.30 of
disputing parties | parties and/or | 1999, the

award  shall
be registered
to the
enforcing

court within
30 days since
the award is
rendered.

Source: Data analyzed by authors.

The above mentioned phases are also adopted by the

Arbitration Legislation,

consequently it can be

presumed that both traditional and online arbitration
go through such phases. However, online arbitration

proceedings are unique because they incorporate the

use of technology via the Internet, emails and online

conferencing [11],[5]. Online arbitration phases are
comprised:
a. Arbitration agreement

When disagreements arise between the parties who
have entered into an arbitration agreement, one of
the disputing parties submit a request for
arbitration to an ad hoc or institutional arbitration.
Arbitration request can be submitted via emails or
online registration. If the request is sent via emails,
arbitrators of ad hoc or institutional arbitration
must ensure that the request is truly submmited by
the disputing party or his/her representative.
Institutional arbitration or arbitrators for ad hoc
arbitration notifies the respondent regarding the
arbitration request of the claimant via emails. If
both disputing parties agree and institutional
arbitration or arbitrators for ad hoc arbitration
consider that both parties are capable to under go
online arbitration procedures, then online
arbitration will be conducted. If institutional
arbitration or arbitrators for ad hoc arbitration
consider that one or both parties are not capable
or lack of capability to under go online arbitration
procedures, then online arbitration will not be
conducted. Instead, traditional arbitration will be

conducted.

. Statement and written documents

Each party must submit online his/her written

statements and e-documents to arbitrators
(exhibits/evidences)  to  strengthen  his/her
arguments.
. Hearings

The hearing can be fully conducted using
electronic means, such as hearing witnesses via
video conferences. Another method of conducting
an online arbitration hearing is by transmitting
documents electronically as long as the parties
have the right of equal access to the information.

. Deliberations

If arbitration is comprised of more than one
arbitrator (odd number of arbitrators), it is
imperative for all arbitrators to discuss among
themselves. Discussions and deliberations can be
conducted via emails or other online devices
(skypes, Internet Relay Chat,etc).

. Arbitration Award and Notification

When arbitration is conducted online, arbitrators
do not need to read the abitration award. After the
arbitrators render an arbitral award. The Arbitration
Legislation requires online arbitration awards to be
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printed and signed by the arbitrators. Hence, it is
necessary to print the online arbitration awards and
have the arbitrators sign them, unless each
arbitrator has his/her own electronic signature. The
online arbitration award will be notified to each
party via electronic devices (emails).

The questionable phase for online arbitration is
the recognition and enforcement of online arbitration
awards. The question is how the Indonesian enforcing
court enforce the awards online. Since the court
system in Indonesia remains traditional in the sense
the use of technology is still limited, it is obvious that
the last phase of online arbitration  shall be
conducted by using the traditional approach.

3. Laws Relevant to Online Arbitration

Law of the Republic of Indonesia Number 30 of 1999
regarding  Arbitration and Alternative Dispute
Resolution (the Arbitration Legislation) is the first
national legislation on arbitration produced by
Indonesian legislature because Article 81 of the
Legislation stipulates that the issuance of this
Legislation repealed

Indonesia that were originally derived from the Dutch

arbitration regulations in
Laws. The Arbitration Legislation does not merely
govern arbitration but also contains provisions on
alternative dispute resolution (Article 1(10)). It
consists of 11 chapters and 82 articles, but only
Chapter II, comprising 9 provisions, deals with
alternative dispute resolution, and the remaining
provisions deal with the issues of arbitration. Hence, it
is logical to say that it focuses more on arbitration than
dispute
Legislation is supplemented by the Elucidation with
the objective of clarifying the provisions of this
Legislation. This Elucidation embraces the general

alternative resolution. The Arbitration

and specific elucidations.

Law No. 11 of 2008 concerning Electronic
Information and Transactions (hereinafter referred to
as IT Legislation) was enacted to respond to the
development of information technology and
communications. The General Elucidation of this
Legislation clearly emphasizes that “Information
Technology becomes a double-edged sword, that is to
give contributions to the improvement of human
welfare, advance, and civilization, and at the same
time, becomes effective means for unlawful acts”. The
enactment of this Legislation was also driven by the
realization that “electronic transactions for trade via

electronic systems (electronic commerce) have

made a part of national and international trade. This
fact shows that the convergence in the field of
information technology, media, and informatics
(telematics), inevitably, keeps developing in line with
the invention in the field of information

technology, media, and communications”.

4. Effectiveness of Online Arbitration

Although the use of online arbitration seems to be
convinient for business people because the arbitration
hearings can be conducted by arbitrators from any
location. It is still questionable whether online
arbitration is considered to be effective from a legal
and business perspective. The effectiveness of this
arbitration from a legal perspective is best examined
by applying the Effectiveness of Law Theory by
Soerjono Soekanto.

Soekanto [12] contends that the effective
implementation of law is very much influenced by five
factors, namely:

a. The legal substance must contain justice,

certainty and utility.

b. Law enforcers must be professional and
ethical.

c. Legal facilities and means must be supported
by good organisation, equipment and
adequate finance.

d. Society must act to achieve harmony among
its members.

The legal culture must contain the common values of
society (e.g. the values of morality, sustainability,
security and order).

By adopting the first factor of the Effectiveness
Law Theory, it is undoubted that online arbitration
may have a legal standing in Indonesia even though
the Arbitration Legislation does not explicitly use the
term ‘online arbitration’. The subtances of the
Legislation supports online arbitration because Article
1 (1) of the Legislation simply stipulates that
‘arbitration’ means ‘a method of settling civil disputes
outside the general courts, based on an arbitration
agreement made in writing by the parties to the
dispute’. Since this provision does not explicitly
prohibit online arbitration, it should be interpreted
more widely to cover traditional and online arbitration.
The application of online arbitration is also supported
by IT Legislation.

IT Legislation resolves the issues regarding the
validity of online arbitration agreement which requires
the signature of disputing parties on the agreement.
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Article 11 of the IT Legislation acknowleges that
electronic signatures have legal effects, consequently
the use of electronic signatures in an arbitration
agreement and awards are valid. Article 4(3) of the
Arbitration Legislation does not have any reservation
toward the use of electronic communications in
exchanging written statements and documents. It
permits “telexes, telegrams, faxes, e-mails or any other
form of communication” to be evidence of the written
form of an arbitration agreement. Online hearings and
deliberations are permitted as long as they are
conducted based on the principle of equality,
transparency and due process because none of the
Arbitration  Legislation provisions explicitly or
impliedly prohibits them. Table 2 shows the provisions
which support online arbitration.

Table 2 Legal Justification of Online Arbitration

Online Law No.30 of | Other Laws
Arbitration 1999
(Arbitration
Legislation)
E- Business contract Art. 1320 of
Civil Code
(Formation
of Contract)
Online arbitration Art.4 (2), Art.
agreement 4(3)
Digital signatures Art.11 of
Law No.11
of 2008
T
Legislation)
Online hearings Art. 31(3)
Online arbitration Art. 59 (1)
award

Source: Data analyzed by authors.

The second factor under the Effectiveness Law
Theory, namely the requirement of law enforcers’
professionality significantly influences the
effectiveness of online arbitration. Such effectiveness
is reduced when it comes to the process of enforing

online arbitration awards because they must be printed

and the arbitrators have to put their signatures on them.

The other factors under the Effectiveness Law Theory,
namely legal facilities, society support and legal
culture in principle have supported online arbitration
because society is not alien to the use of electronic
devices and facilities in their interactions. In short, it
can be said online arbitration is effective from a legal
perspective.

The effectiveness of online arbitration from a
business perpective may be best examined by using
the approaches of Legal Project Management (LPM).
This is because all phases of online arbitration are
similar to a project since it has a definite starting and
finishing points to meet specific objectives [13]. In
addition, online arbitrators have similar roles as those
of project managers. Table 3 shows the similar roles of
an online arbitrator and project manager.

Table 3 Similar Roles of An Online Arbitrator and A
Project Manager
Arbitrator Project Manager
Notifiying the respondent | Initiating  processes,
regarding the arbitration | namely  authorizing
request of the claimant | the project.
via emails.

A teleconference between | Planning  processes,
arbitrators and namely defining
parties’ lawyers to | objectives and

discuss the delivery of | selecting the best of
written  claims and | the alternative courses
defences, the hearing | of action to attain the
schedules, etc. project objectives.
Considering and | Executing processes
analyzing the relevant that is to coordinating
documents including | resources to carry out
agreements, emails, etc. the plan.

Disclosing any matters | Controlling processes
that ~may  influence | by monitoring and
arbitrator’s measuring  progress
independency.Conducting | regularly and taking

arbitration hearings and | necessary corrective
rendering an arbitration | action.

award without any delay.

Rendering an arbitration | Closing processes,

award on the merits of the | that is bringing the
case project to an orderly
end.

Source: Ellyn, 2014 and Duncan, 1996.

To business people, online arbitration can only be
regarded as effective if it gives advantages to business.
Yiiksel [5] asserts that online arbitration is beneficial
to business people because of its neutrality, flexibility,
and  efficiency (lower cost, saving time and
convinience).  Nevertheless, it is still questioned
whether the use of LPM approaches to online
arbitration is justifiable from a legal perspective. To
answer this question, this study adopts and modifies

the application of Collaborative Law (CL).

Proceedings of the 10th International Conference on Project Management (ProMAC2016) 77T

© 2016 The Society of Project Management



HO1

5. Integrating the Approaches of Collaborative Law
and Legal Project Management to Online Arbitration

Collaborative Law (CL) is “a highly structured
process in which to express and resolve conflict
without going to court” [14]. The apparoaches of CL
is suitable to be adopted by online arbitration for its
effectiveness because CL requires a written agreement
made by disputing parties and their lawyers to conduct
CL processes to settle their disputes in good faith [15].
The CL proponents assert that the CL generates more
outcomes for disputing parties and
minimizes costs [16]. Disputing parties focus to

desirable

achieve “win-win solution” and their lawyers are
committed to “keep the process honest, respectful, and
productive on both sides” [17]. In addition, the parties
share their information transparently and voluntarily
[18]. Even though CL is mostly utilized by mediation
for divorce cases, it is still possible to adopt the CL
approaches to online arbitration. This is because the
CL characteristics, namely “producing outcomes
which meet the needs of both parties, minimizing
costs, and increasing clients’ control, privacy and
compliance with agreements [19] and similar to the
unique charateristics of online arbitration, namely
neutrality, lower cost, flexibility, saving time,
efficiency and convenience.

Online arbitration increases its effectiveness if the

CL approaches are combined with those of Legal
Project Management (LPM). The integration of CL
and LPM approaches are justifiable from a legal and
business perspective on the grounds that:

a. Disputing parties are committed to have good
faith in settling their disputes, so they can still
continues their undisputed matters of business
in the future.

b. Disputing parties and arbitrators in online
arbitration have an agrrement to treat the
dispute settlement as a project, consequently
the online arbitration proceedings have
definite starting and finishing points to come
out with an executable award as the specific
objective of this arbitration.

6. Conclusions

The Arbitration Legislation basically governs a
traditional arbitration in Indonesia. However, this
Legislation contains no provisions which prohibit
online arbitration; consequently online arbitration may
be utilized in Indonesia. This argument is also
supported by the use of the IT Legislation which

facilitates the use of electronic communications and
devices. Nevertheless, the effectiveness of online
arbitration is questionable from a legal and business
perspective.

By adopting the Effectiveness of Law Theory to
examine the effectiveness of online arbitration from a
legal perspective, it is concluded that online arbitration
is sufficiently effective to settle business disputes. This
is because the five factors influencing the
effectiveness of law support online arbitration in the
sense that even though the Arbitration Legislation
does not provide special provisions for online
arbitration, such arbitration can still be effective by
giving a wider interpretation to the Legislation. The
adoption of LPM and CL also proves the effectiveness
of online arbitration from a business perspective. In
addition to the similarities of online arbitration and
LPM phases, this arbitration has similar characteristics
of those of CL. It can be further concluded that online
arbitration may

increase its effectiveness by

collaborating the CL and LPM approaches.
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