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CHAPTER II
LITERATURE REVIEW

A. Conceptual Framework

1. The Historical of Notaries

In this chapter, the researcher present the history or the

foundations of notary professions. Around the globe today, there are two

major, distinctly different notarial system, each associated with a different

kind of Notary. The Civil law notary system of the Latin Nations, whereas

the Common law notary system of the English speaking nations. The

following selective historical accounts provide illuminating background

information on the evolution of the two modern systems of notarization.

1.1 Ancient Egypt, Old Kingdom: 2750-2250 B.C.

Ancient Egyptian “sesh” or “scribes,” were established in the

Old Kingdom and were the earliest known chroniclers of official

communications in recorded history. 1 The tools of their craft were

pigments, water pots and writing implements, which they often carried

over their shoulders. Scribes made up an entire level of ancient

bureaucracy and were the only citizens who were aware of almost

every noteworthy event in the empire. Personal letters, diplomatic

communications, wills and other legal documents, official

proclamations, tax records, administrative, economic, and religious

1Ibid.
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documents, and other documents all went through their hands.2 The

closing phrase of their ancient letters, “May you be well when you

hear this,” implies that the scribes not only wrote but also read

communications between two people.3 The recording of events was so

highly valued that Pharaoh Tutankhamen even included writing

equipment among the necessities he had with him for the afterlife.

Today, there are preserved copies of the efforts of some scribal

apprentices whose works have been corrected in red by their masters.

1.2 Roman Empire, Corpus Juris Civilis of Emperor Justinian: A.D.

535

The true ancestors of Notaries were born in the Roman Empire.

Many regard history’s first Notary to be a Roman slave named Tiro,

who developed a shorthand system which he called notae for taking

down the speeches of famed orator Cicero. 4 Other witnessing

stenographers came to be known as notarii and scribae. Their

historical development was shaped by Roman Private Law which, in

AD 535, culminated in the Corpus Juris Civilis of Emperor Justinian.

Part of his new law was novella 44, the first Notaries Act. 5 Six

hundred years later, the glossarists of the law school of Bologna

2Ibid, page 15.
3Tan Thong Kie, Studi Notariat dan Serba Serbi Praktek Notaris. cet. 1, (Jakarta: Ichtiar Baru van
Hoeve, 2007), page 447.
4Komar Andasasmita, Op.Cit, page 94.
5Ibid.
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rediscovered the “novels” of Justinian, and adapted them for the use of

a new class of medieval legal officers: The International Notaries. As

literacy was not widespread, the Notary, or “Notarius” as they were

called, served to prepare contracts, wills, and other important

documents for a fee. 6 As the Roman Empire grew and literacy

increased, demand for the Notary also increased. Soon, Notaries were

being used in the empire provinces of what are now England, France,

and Spain.7

1.3 Order of the Knights Templar: 1099-1307

The Poor Fellow Soldiers of Christ and the Temple of

Solomon, more commonly known as the Knights Templar, were a

monastic military order formed at the end of the First Crusade with the

mandate of protecting Christian pilgrims on route to the Holy Land. 8

From humble beginnings of poverty when the order relied on alms

from the traveling pilgrims, the Order would go on to have the backing

of the Holy See and the collective European monarchies. Within two

centuries they had become powerful enough to defy all but the Papal

throne, and created the modern system of banking, mortgages and

loans. The Clergy of the Order were highly educated and became the

6Carroll Deards, The History of Latin Notaries, Second Edition, (Amsterdam: Jaarverslag 1985), page
25.
7Ibid.
8Ibid, page 26.
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critically important Notaries for all Templar business, official

documents, orders and proclamations.9 The Templars had grown rich

and powerful, and amid unsubstantiated rumors of heretical practices,

King Philip the Fair of France saw an opportunity to fill his own

coffers at their expense. He had all the Templars in France arrested

and pressured Pope Clement V to suppress the order. Clement V

ordered one of the Order’s Notaries to record the coerced confessions

of scores of Order members. On Friday, October 13th, 1307, King

Philip had all the Templars arrested on the grounds of heresy, since

this was the only charge that would allow the seizing of their money

and assets. With the forced notarized confessions used as key

evidence, many Templars were tortured, banished or burned at the

stake.10 Ever since then, the superstitious have considered Friday the

13th a day of bad luck.

1.4 Notaries Public in England: 13th and 14th Centuries

Notaries were not introduced into England until later in the

13th and 14th centuries as English common law developed free from

most of the influences of Roman law. Notaries were often appointed

by the Papal Legate or the Archbishop of Canterbury, and in those

9Ibid.
10Ibid, page 27.
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early days many were members of the clergy.11 Over the course of

time members of the clergy ceased to involve themselves in secular

business, thus the laymen in towns and trading centers began to

assume the official character and functions of a modern Notary.

Then in 1533 the enactment of the Ecclesiastical Licenses Act,

also known as the “Peters Pence and Dispensations Act”, terminated

the power of the Pope to appoint Notaries and vested that power in the

King.12 Traditionally, Notaries recorded matters of judicial importance

as well as private transactions or events where an officially

authenticated record or a document drawn up with professional skill or

knowledge was required.

In the Middle Ages, Notaries were sometimes asked to witness

the consummation of marriages involving royalty. 13 The other

emphasis on notarial acts was the importance of the Deed. In Roman

law countries only Court judgments carried any special force, but as

Notaries ceased to be dependent on judicial authorities more and more

force was given to their Authentic Acts, as they are called. It was

Louis XIV of France who abolished the last vestiges of the ancient

dependence on judicial authority and granted to each Notary a seal

11Arnauld, Rickman, The Effect of Notary Public on Legal System, Third Edition, (England: Kluwer
Academy Publisher, 1995), page 57.
12Tan Thong Kie, Op.Cit, page 611.
13Ibid, page 613.
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with the Royal Arms.14 The modern Notary must still employ his seal,

but that is now for him to design personally and to guard carefully.

1.5 Notaries and the Conquests of Columbus: 15th Century

Notaries accompanied Columbus on all of his voyages to

ensure to King Ferdinand and Queen Isabella that all discovered

treasures were accounted for. Thus, Notaries during this time enjoyed

a special relationship to the truth. They witnessed noteworthy acts,

from the spectacular like when Columbus first beheld the New World

in 1492 by landing on San Salvador Island in the Bahamas to the

humble and mundane15: the promise of a dowry, an apprenticeship or a

loan. It then fell to Notaries to shape the messy specifics of each event

into the proper form to be committed truthfully to the page. Not just

any written language would do. Manuals with specific itineraries of

meaning were used in Europe and the colonial Americas to guide these

men in regularizing the endless diversity of people's actions and

language into the approved formula. Notaries were thus truth's

alchemists, mixing the singular into the formulaic in accordance with

prescribed recipes to produce the written, duly witnessed, and certified

truth. The marks of this stylized, notarial truth are everywhere in the

archives of Europe and the Americas, in documents that aggressively

14Ibid, page 614.
15Komar Andasasmita, Op.Cit, page 11.
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demand the reader's belief in the Notary's word. Even the most routine

transactions are full of formulaic professions of the Notary's

faithfulness and appeal to the notion that he was there, present at the

scene, a trustworthy eyewitness, properly equipped to register what

mattered. From this dedication to truth was born the modern notarial

certificate.16

1.6 Notaries in Early America: 1600-1800

In Colonial America, only persons of high moral character

were appointed as public Notaries to certify and keep documents safe.

Their fundamental contributions to colonial life and the founding and

development of the United States are largely seen as the reason

American business became a huge success. For example in colonial

times, Notaries were invaluable to trans Atlantic commerce, as parties

on both sides depended on them to be honest third parties in reporting

damage or loss to a ship’s cargo.17 While Notaries were held in very

high regard during this time, life for Notaries in early America was

anything but easy. A Notary’s work supported government,

commerce, and private life, all of which were filled with conflict

between the colonies of the New World and the empires of the

16Ibid, page 12.
17Ibid, page 23.
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Netherlands, England, Spain and France.18 Many Notaries were faced

with huge challenges of authority and relevance during the era of rapid

political and cultural change. Some were even killed for their

involvement in authenticating official documents and recordkeeping as

conflicting factions fought for control of the New World. Despite the

early struggles of Notaries, their certificates and seal of office

remained prima facie evidence that an official act occurred and was

authentic.

1.7 John Coolidge and President Calvin Coolidge: 1872-1933

John Coolidge was born in 1845 and was 78 years old when he

came to fame as a Notary Public in Plymouth Notch, Vermont.19 He

had owned the village store, was a town leader in Plymouth, was a

member of the state legislature and had been a state senator. His

family had been among the original settlers of the town after the

Revolutionary War. His son was Calvin Coolidge born in 1872. After

attending the town’s one room schoolhouse, the younger Coolidge

went on to the local academy where he was encouraged to go to

college, the first one in his family to attend. He became involved in the

Republican Party and was elected Vice President under Warren G.

Harding in 1921. When Harding died in 1923, Coolidge was sworn in

18Ibid, page 25.
19Carroll Deards, Op.Cit, page 48.
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as the 30th President of the United States by his father, the only

president to ever be sworn in by a Notary. 20 Coolidge is a very

important President with respect to Notaries. The public trust that

Coolidge earned is reflected by his having held 10 elected positions, a

number far greater than that of any other President in our history. His

lesson for Notaries was that, unlike other Presidents, he consistently

demonstrated the courage to say “no” when warranted. This is

something that Notaries, as public officials are also expected to do. An

important basis for his high ideals and ethical integrity came from his

commitment to the founding principles of our country including the

defense of property and personal rights. In fact, Coolidge and

Abraham Lincoln were the only two presidents to have been experts

on the Declaration of Independence and the Constitution.21

2. The Historical of England Notary Public Profession

The Notary Public Profession had its start many years ago in ancient

Rome. In the ancient days, public notaries were actually scribes and they

were held in high steem. Notaries Public (also called “notaries” or “public

notaries”) hold an office which can trace its origins back to ancient Rome,

20Ibid.
21Ibid, page 50.
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when they were called “scribae”, “tabellius” or “notarius”.22They are

easily the oldest continuing branch, exist and are known all over the

world.

The history described in “Brooke’s Notary” leaves no room for

doubt that the English Notarial profession is descended from the Roman

Notarial profession, which had been revived in Bologna, and the English

profession is thus a grandchild of the Roman profession.23

The first Notaries appearing in England in the 13th and 14th

Centuries were Italians appointed by either the Emperor or the Pope, and

were recognizably involved in areas of law which the Common Law and

its Courts, at least until then had not taken over. For instance, essentially

in the areas of family law and inheritance law dominated by the Church,

as well as in the case of the Papal Notaries of ecclesias tical law itself.24

The first two Notaries practising in England and of known identity were a

certain Swardius (active at the time of King Edward the Confessor) and

later a Master Philip (1199).25 One must imagine these early “imported”

Notaries as being primarily recording officials (registrars) of the

ecclesiastical Courts, who were involved in administrative functions

relating to the conduct of trials, in minuting and officially recording the

22Komar Andasasmita, Op.Cit, page 10.
23Ibid, page 23.
24Ibid, page 21.
25Souce: The history of Notaries from Chapter 1 of Brooke’s Notary (12th edition).
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trials and decisions of the Courts, in the issuing of copies, and later also in

the preparation of written appeals. The transition from Court official to the

holder of the professional office of Notary took place over many centuries

in a more or less meandering way. Some of the Notaries later practising as

self employed professionals, were appointed as recording officials in the

ecclesiastical Courts as well, some exercised the office of Notary as a full-

time profession, and yet others practised both as Notaries and lawyers.26

The history of Notaries is set out in detail in Chapter 1 of Brooke's

Notary (12th edition), as follow:

"The office of a public notary is a public office. It has a long and
distinguished history. The office has its origin in the civil
institutions of ancient Rome. Public officials, called "scribae", that
is to say, scribes, rose in rank from being mere copiers and
transcribers to a learned profession prominent in private and public
affairs. Some were permanent officials attached to the Senate and
courts of law whose duties were to record public proceedings,
transcribe state papers, supply magistrates with legal forms, and
register the decrees and judgments of magistrates. In the last
century of the Republic, probably in the time of Cicero, a new
form of shorthand was invented and certain arbitrary marks and
signs, called "notae", were substituted for words in common use. A
writer who adopted the new method was called a "notarius".
Originally, a notary was one who took down statements in
shorthand and wrote them out in the form of memoranda or
minutes. Later, the title "notarius" was applied almost exclusively
to registrars attached to high government officials, including
provincial governors and secretaries to the Emperor.

Not with standing the collapse of the Western Empire in the 5th
century AD, the notary remained a figure of some importance in
many parts of continental Europe throughout the Dark Ages. When

26Komar Andasasmita, Op.Cit, page 11.
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the civil law experienced its renaissance in medieval Italy from the
12th century onwards, the notary was established as a central
institution of that law, a position which still obtains in countries
whose legal systems are derived from the civil law.
The separate development of the common law in England, free
from most of the influences of Roman law, meant that notaries
were not introduced into England until later in the 13th and 14th
centuries. At first, notaries in England were appointed by the Papal
Legate. In 1279 the Archbishop of Canterbury was authorised by
the Pope to appoint notaries. Not surprisingly, in those early days,
many of the notaries were members of the clergy. In the course of
time, members of the clergy ceased to take part in secular business
and laymen, especially in towns and trading centres, began to
assume the official character and functions of a modern notary.

The Reformation produced no material change in the position and
functions of notaries in England. However, in 1533 the enactment
of "the Act Concerning Peter's Pence and Dispensations" (The
Ecclesiastical Licences Act, 1533) terminated the power of the
Pope to appoint notaries and vested that power in the King."

Traditionally, notaries recorded matters of judicial importance as
well as private transactions or events where an officially
authenticated record or a document drawn up with professional
skill or knowledge was required.”

The duties and functions of notaries public are described in

Brooke's Notary at page 19 in these terms:

" Generally speaking, a notary public ... may be described as an
officer of the law ... whose public office and duty it is to draw,
attest or certify under his official seal, for use anywhere in the
world, deeds and other documents, including wills or other
testamentary documents, conveyances of real and personal
property and powers of attorney; to authenticate such documents
under his signature and official seal in such a manner as to render
them acceptable, as proof of the matters attested by him, to the
judicial or other public authorities in the country where they are to
be used, whether by means of issuing a notarial certificate as to the
due execution of such documents or by drawing them in the form
of public instruments; to keep a protocol containing originals of all
instruments which he makes in the public form and to issue
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authentic copies of such instruments; to administer oaths and
declarations for use in proceedings... to note or certify transactions
relating to negotiable instruments, and to draw up protests or other
formal papers relating to occurrences on the voyages of ships and
their navigation as well as the carriage of cargo in ships."

In General, the function and duties which called as an power or

authority of a Notary Public in Common Law, described in Brooke’s

Notary, as follow:

a. Drawing, Attesting, Certifiying27, usually under the notary’s official

seal, deeds or other documents, including powers of attorney28 relating

to real and personal property;

b. Authenticating29 public and private documents;

c. Attesting 30 signatures and where appropriate seals applied to

documents, whether by way of execution, certification or attestation,

in order to satisfy evidential or statutory requirements of foreign

courts, governments, government departments, overseas institutions

and regulatory authorities;

27Tan Thong Kie, Op.Cit, page 612.
28Power of Attorney means a document by which one person (the donor) gives another person (the
attorney) the power to act on the donor’s behalf in the donor’s name. For example, a company may
grant a power of attorney to enable an attorney to execute a document to which the company is a party
on its behalf.
29Authentication means the act or mode of giving authority or legal authenticity to a statute, record, or
other written instrument, or a certified copy thereof, so as to render it legally admissible in evidence.
30Attesting from a word of attest; attestation means the witnessing of an act or event, for example
witnessing the signature or sealing of a document.
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d. Taking Affidavits31 and depositions for production in foreign courts

and tribunals;

e. Taking solemn declarations pursuant to the relevant legislation32;

f. Noting and protesting foreign bills of exchange33 and promissory notes

for non-acceptance or non-payment or for other reasons for which a

protest is requested;

g. Drawing and taking declarations by ways of ships protests 34 and

extended protests;

h. Drawing up and Authenticating documents in connection with the

adoption of foreign infants by Irish citizens;

i. Issuing certificates authenticating the acts, deeds, qualifications and

identities of person.

31Affidavits is a written or printed declaration or statement of facts, made voluntarily and confirmed by
the oath or affirmation of the party making it, taken before an officer or a commissioner of oath having
authority to administer such oath.
32Legislation means the act of giving or enacting laws.
33Bill of Exchange is a writing by a party (maker or drawer) ordering another (payor) to pay a certain
amount to a third party (payee), either immediately (a slight bill) or on a fixed date (a term bill), for
payment of goods and/or services received. The drawer accepts the bill by signing it, thus coverting it
into a post-dated check and a binding contract. A bill of exchange drawn on a bank account is a
“check”.
34Ships Protest means statement of the master of the vessel before (in the presence of) competent
authorities, concerning exceptional events which occurred during a voyage. Its purpose is to protect the
ship’s charterer or owner from liability for damage to the cargo, the ship or to other ships in a collision,
where this was caused by the perils of the sea (for example, bad weather). If it is known or suspected
that such damage has occurred, the captain will make a sworn “protest in common form” at the office
of a notary public or consul. If the full extent of any damage caused only becomes apparent while or
after the cargo is unloaded, the captain may return to the office of the notary public to extend his
protest. If a sea protest is not made, the owner or charterer may be liable for the damage caused and
may be unable to produce the ship’s log (which would have recorded the relevant incidents) as
evidence in court.
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3. Civil Law Notary System

3.1 Latin Style Notary

In this chapter, the researcher present the foundations of the

Dutch notary profession. First, the researcher will examine the

characteristics of the Latin notary profession on which the Dutch

notary profession is based.35 Next, researcher will survey the notary’s

duties and the development of the professional association of notaries.

In the reminder of this research, the researcher will use the term

‘notary’ to refer to the Latin notary.

The Latin notary arose in Northern Italy during the eleventh or

twelfth century. Most countries with a Latin notary are organised

under a system of Civil Law36, which was originally based on the

French ‘code civil’. At this moment, 80 percent of the member states

of the European Union37 have a Latin notary.

European Union or The International Union of Notaries

(hereinafter referred to as ”UINL”) is a non governmental

organization, established to coordinate and develop the duties and

activities of Notaries throughout the world. Most of the countries

which have civil law notaries are affiliated to the International Union

of Notaries.

35Tan Thong Kie, Op.Cit, page 615.
36Ibid.
37www.uinl.org downloaded on September 02, 2013.
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Researcher will shows the following figure of Union

Internationale du Notariat’s members, which is structured as follow:

Table. 3.1

Souce: www.uinl.org

Europe (34) Albania, Andorra, Armenia, Austria, Belgium, Bulgaria,

Croatia, Czech Republic, Estonia, France, Germany,

Greece, Hungary, Italy, Latvia, Lithuania, United

Kingdom (only the City of London), Luxembourg,

Malta, Moldava, Monaco, Netherlands, Poland,

Portugal, Romania, Russia, San Marino, Slovakia,

Slovenia, Spain, Switzerland, Macedonia, The Vatican

and Turkey.

America (23) Argentina, Bolivia, Brazil, Canada, Chile, Colombia,

Costa Rica, Cuba, Dominican Republic, El Savador,

Ecuador, Guatemala, Haiti, Honduras, Mexico,

Nicaragua, Panama, Paraguay, Peru, Puerto Rica,

Uruguay, United States (only the State of Louisiana)

and Venezuela.

Africa (15) Algeria, Benin, Burkina Faso, Cameroon, Central

African Republic, Chad, Congo, Gabon, Guinea, Ivory
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3.2 Dutch Notary

Dutch notary profession is a typical example of the Latin

notary system. The Latin notary is a private legal professional, who

advises and drafts legal documents for private parties, maintains a

permanent record of the transaction and has the authentication power

of the state delegated to him.38 Certain legal acts require notarisation

by law.

The notary is granted a professional monopoly to provide these

services. When performing his duties the notary must be independent

and impartial. Notary has to balance the interests of all parties

involved in a legal transaction. Moreover, a Latin notary is obliged to

offer the full range of legal services that fall under his jurisdiction and

cannot withhold his services from anyone, unless there is a sound

reason to do so. Apart from providing legal advice, a notary also

records agreements, either because the law requires it or at the parties

request.

All notaries are law graduates. Not only are they experts in

38John Henry Merryman, The Civil Law Tradition, Second Edition, (United States of America:
Stanford University Press, 1985), page 101.

Coast, Mali, Morocco, Niger, Senegal and Togo.

Asia (3) China (People’s Republic), Indonesia, Japan.
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family law, succession law, corporate law and property law, but they

must also stay abreast of certain aspects of tax legislation and case law

in so far as they relate to these fields.

The notary is appointed by the authorities. The authorities

regulate the number of notaries, their location of establishment and

also the fee they can charge for their services. Therefore, the Latin

Notary is not a public servant because he/she receives a fees from the

client.39

Notaries occupy a special place in the world of legal

professionals as a notary does not act for just one party. Instead, in the

Dutch legal system, he is required to weigh up and balance the

interests of all the parties to a legal transaction. A notary is, as it were,

above the parties. For example, when real property is conveyed a

notary acts for both the seller and the buyer. He has a duty of secrecy

in relation to his clients and has the right to withhold information in

court. However, a notary does not represent clients in court.40

The formal document drawn up by a notary, which is known as

a notarial deed, constitutes definite proof that the date and the parties

signature are correct. A notary is required to retain the original

instrument and to issue the parties with certified copies. A specially

39Habib Adjie, Hukum Notaris Indonesia Tafsir Tematik Terhadap UU No. 30 Tahun 2004 Tentang
Jabatan Notaris, (Bandung: PT Refika Aditama, 2008), page 10.
40John Henry Merryman, Op.Cit, page 102.
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endorsed copy, known as the execution copy, provides conclusive

evidence of title in the same way as a court judgment. It follows that

the holder of a notarial deed need not conduct legal proceedings to

prove the authenticity of an deed. 41

3.3 Indonesian Notary

Indonesian notary which have a civil law system, have at least

three principal functions, namely; drafting or draw up important legal

instruments, authenticating and certifying documents that will serve a

particular evidentiary function, and they act as an office of public

record.42 Therefore, to maintain the evidentiary value of the documents

produced, a Notary is required to retain an original copy of every

document that they produce, authenticate, or certify and upon request

or pursuant to any prevailing laws and regulations furnish

authenticated copies to the requesting party. An authenticated copy is

deemed to have the same evidentiary value as the original document at

law.43

Furthermore, the prevailing laws and regulations in a number

of areas strengthens the monopoly that notaries have in providing

these specialized services to the community including laws and

regulations in Family Law, Company Law, Corporate Documents

41Ibid.
42Habib Adjie, Op.Cit, page 13.
43Daeng Naja, Teknik Pembuatan Akta, cet. 1, (Yogyakarta: PT Pustaka Yustisia, 2012), page 40.
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Law, Archive Law, Agrarian Law, and Capital Market Law, among

others. The role of a notary was much more expansive than just

producing, authenticating or certifying documents, as notaries played a

significant role in inheritance and real property transactions, an

impartial witness to commercial activities such as at the draw of a

lottery or some other prize giving competition.44

Notaries have historically played an important role in financial

agreements, underwriting agreements, the authentication of Articles of

Incorporation and Association, constitutional documents for Political

Parties, legalizing documents and witness for the converting of

documents (Document Corporation Law), and many other activities.

Finally, the duties and functions of Indonesian notaries are

more than just the clerical and administrative functions associated with

the creation of legal documents but notaries provide an important

contribution across a broad spectrum of social activities as noted

above ensuring that notaries are an integral party of the Indonesian

legal profession.45

44Rai Widjaya, Merancang Suatu Kontrak, cet. 1, (Jakarta: Kesaint Blanc, 2003), page 15.
45Ira Koesoemawati dan Yunirman Rijan, Ke Notaris, cet. 1, (Jakarta: Raih Asa Sukses, 2009), page 25.
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3.4 Germany Notary

The German notary’s activities are similar to the activities of

the Dutch notary. The notary profession is highly regulated. A specific

feature of the German system is the existence of two types of notaries.

The type of notary differs between regions. First, mostly in Eastern

Germany but also in the South West, we find the Notar whose work as

a notary is their single occupation or single profession notary (i.e.

his/her only profession is being a civil law notary).46 In Germany, the

main function of a Notar is in contracting agreements in specialized

areas of: Property law; Deeds and conveyance; Successions; Family

Law; and Corporate Law. German civil law notaries are appointed by

their state to authenticate, attest instruments, provide independent and

impartial advice to all interested parties.47

A Notar need to complete a five-year university study in law.

There is no special notary study in Germany. Upon graduation, the

candidate needs to complete a work placement of two years. When the

candidate passes the second state exam satisfactorily, he can be

appointed as junior notary and complete the three-year work

placement to become ready to be appointed as notary. To become an

Solicitor who may also act as civil law notary, must practice at the bar

46Komar Andasasmita, Op.Cit, page 15.
47Tan Thong Kie, Op.Cit, page 459.
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for five years, without any complaints filed against him. 48 During

these five years, he also has to follow additional training in notary

work.

A notary is appointed by the Minister of Justice.49 In the case

of the Notar, a candidate can only get appointed as junior notary if it is

expected that he can be appointed as a notary upon completion of his

three-year work placement. To this end, the Minister of Justice makes

an annual estimate of the need for notaries. There are two ways for a

junior notary to become a notary: by appointment into an existing

vacant position and by appointment into a newly created vacant

position. There is a maximum of four notaries per office in Germany.50

Second, in Western Germany and in Berlin, a solicitor and a

notary who provide notarial services next to their work as lawyer, a

solicitor who may also act as civil law notary. However, is not allowed

to work on a case in which he is also involved as a lawyer. 51

A German notary is not allowed to cooperate with other

professions. The only exception to this rule is the Solicitor and Notary,

who is member of a professional association of lawyers.52 In that case,

his activities as a notary should be distinguished from his other

48Elizabeth Usher and Martin Edwards, Careers In The Law, 5th Edition, (Britain: Biddles Ltd, 1991),
page 23.
49John Henry Merryman, Op.Cit, page 107.
50Ibid.
51Komar Andasasmita, Op.Cit, page 16.
52Ibid.
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activities. Associations between notaries are allowed, but associations

with more than two notaries are relatively rare.

The German notary is obliged to offer the full range of notarial

services. Given the small size of offices, possibilities for specialisation

are very limited. There are notaries with a large corporate practice, but

they are never allowed to refuse clients in need of family or real estate

services.

3.5 French Notary

French civil-law notary or notaire, is a highly specialized

lawyer in private practice, 53 appointed as a public official by the

Minister of Justice. In France, a notarial acts whether in public or

private form have a high degree of authority and are considered

probative instruments or acte authentique, received as firsthand and

primary evidence in court, and thereby accorded high evidentiary

value and executory force, and deemed to be proof of their contents.54

A notarial instrument also fixes the date at which its parties are bound

without necessitating delivery and acceptance and the data of the act's

execution so as to safeguard against third party claims. 55 To be

rebutted or challenged, a notarial act must be subjected to a rescissory

53Ibid, page 13.
54Tan thong kie, Op.Cit, page 461.
55Ibid.
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action called an improbation action or inscription de faux56 to prove

the act contains errors or has been maliciously altered, interlineated,

edited, or falsified.

Notary's clerks earn undergraduate law degrees with a

specialization in legal assistance from an accredited school of notarial

law. Notaries attend the same schools to earn Master degrees in

notarial law for which specializations exist, 57 including: conflict of

laws, advanced tax law, overseas territories, struggling businesses,

company law, intellectual property, rural law and agri-business, city

planning and environmental law, and estate planning.

For graduate degrees, there are usually two options: a

coursework based path and a practical training path. The coursework

track begins with a competitive entrance exam in applied legal studies

and is followed by two years of simultaneous college courses and an in

office notary traineeship capped by a Master thesis. The practical

training option requires only one year of part-time courses, a

qualifying exam, and a two year articled clerkship as a trainee notary

supplemented with on site training sessions. On average, however, the

clerkship tends to last 3–5 years. The non-degree option involves

instead a lengthy apprenticeship. In addition, notary's clerks with a

56John Henry Merryman, Op.Cit, page 110.
57Elizabeth Usher and Martin Edwards, Op.Cit, page 34.
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minimum of 9 years of in office experience, with 6 of those spent as a

junior clerk, as well as judges and barristers of 6 years standing may

become a notary by passing a professional exam.58

4. Common Law Notary System

4.1 Anglo Saxon Notary Public

Counterpart of the Latin notary is the Anglo-Saxon notary that

can be found mostly in countries with a system of Common Law,

including the United Kingdom, most of the Scandinavian countries,

Singapore and the United States. 59 The researcher will discuss the

Singapore notary profession in more detail in chapter IV.

In the remainder of this study, the researcher wil use the term

‘notary public’ to refer to the Anglo-Saxon notary. The term notary

public only refers to common law notaries and should not be confused

with civil law notaries.

4.2 United States Notary

In the United States, the researcher find a Common Law

system, which originated in England during the Middle Ages.60 In a

Common Law system, the law is developed through judgements.

Jurisprudence is the most important source of law. The adversarial

approach can be found in all aspects of the Common Law system. For

58Komar Andasasmita, Op.Cit, page 14.
59John Henry Merryman, Op.Cit, page 117.
60Tan Thong Kie, Op.Cit, page 613.

Elisabet, The Implementation of the Latin Style Notary in Comparison to the Anglo Saxon Notaries Public Profession
repository.uib.ac.id @2013



30

instance, when buying a house, the buyer and the seller can seek

independent judicial advice.

In Common Law jurisdictions, lawyers are the only legal

professionals. The task of a legal professional in the United States

involves both giving legal advice and representing clients in Court.

Every lawyer in the United States has the authority to represent clients

in Court.

Every state in the United States has its own Notary Law. Thus

regulation governing the profession differs from state to state. A true

special case is the state of Louisiana. In contrast to all other states, this

state has a Civil Law system.61 This part of the United States used to

be a colony of France, and therefore adopted a different law system.

As a result, the state of Louisiana has the Latin Notary62, just like the

Netherlands.

There is the difference between Louisiana and other states. The

Louisiana Notary is a civil law notary, who draft legal documents,

give advises for private parties, maintain permanent record of the

transactions and has the authentication power of state delegated to

him/her, whose drafted documents are admissible in court without the

need of further proof of authenticity. Louisiana’s Civil Law system,

61www.uinl.org diunduh 02 Maret 2013.
62Komar Andasasmita, Op.Cit, page 23.
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based upon the French Napoleon Code takes a civil law approach.63

The United States notary public is not a legal profession. An

American notary public is a ‘citizen of high moral character and

integrity’, who is legally empowered to witness and certify the validity

of documents and take attestations and depositions. He is not a person

who practises law. The American notary public is strictly prohibited to

give legal advice and draw up documents unless he is also an attorney.

For legal advice or drawing up official documents one needs to

turn to a lawyer, but the notary public is not impartial and independent

like the Dutch Latin notary. The main function of the American notary

public is to deter fraud. The notary public’s primary activities are:64

a. Taking oaths and declarations regarding the truth of material

statements contained within documents that require such an act;

b. Attesting or acknowledging acts by witnessing the signing of a

document; the notary verifies the signer’s identity, checks the

validity of the signature, countersigns and seals the document;

c. Certification by warranting the truth of a fact, above the mere act

of witnessing a signature. The notary can certify a copy of a

document for example by comparing it to an original.

For many documents, the law requires notarisation. Certain

63Ibid.
64Ibid, page 24.
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affidavits, deeds and powers of attorney may have no force of law,

unless they are properly notarised. The most common document in the

United States for which notarisation is required is a deed65 conveying

land.

In some cases, If notarisation is not required by law, someone

can involve a notary to strengthen a document’s validity and protect it

from fraud. Only if the notary is uncertain of a signer’s identity,

willingness or general competence or when he has a good reason to

suspect fraud, he can refuse to notarise a document. In addition, A

document can be notarised if it contains:

 Text committing the signer in some way;

 An original signature;

 The notary completes the notary certificate and signs it.

The notary has to determine the identity of the person

requesting the notarisation. The notary may not notarise a signature of

a person who has not appeared before him. The notary has to affix his

notary seal to every notarised document, which ensures the integrity

and authenticity of the signature on the document. However, It does

not ensure the integrity and authenticity of the document’s contents.66

65Deed means a written document which is executed with the necessary formality, and by which an
interest, right or property passes or is confirmed, or an obligation binding on some person is created or
confirmed. A common example is a conveyance or transfer of land.
66Komar Andasasmita, Op.Cit, page 24.
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The notary certifies the identity of the signers, who are responsible for

the content of the document. Therefore, a document of an American

notary public has little probative value in Court.67

Several state officials, including the governor, judges and

county clerks can appoint a notary public. The notary public gets

appointed for a term of several years, generally four to six years. The

requirements one has to meet to become an American notary public

vary between states, as each state has its own notary law. In general,

someone who wants to become a notary public in the United States,

has to meet the following requirements:68

a. Be at least 18 years old;

b. Be a resident of the State;

c. Able read and write English;

d. Not be a convicted felon;

e. Have filed an application;

f. Taken an oath of office.

Many states also require the passing of an exam. For example,

the state of California put together a handbook in which the duties of

the notary are briefly described.69 With this handbook an applicant can

prepare himself for the state exam. These exams are not comparable to

67John Henry Merryman, Op.Cit, page 144.
68Komar Andasasmita, Op.Cit, page 23.
69Carroll Deards, Op.Cit, page 62.
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the high requirements for Latin notaries. The required education of a

Latin notary is more comparable to the required background of an

attorney in the United States. 70 After a notary is appointed he is

authorised to provide his notarial services throughout the state in

which he is appointed. He is not allowed to offer his services outside

his own state, but he can notarise documents from another state or

country.71

Moreover, United States’s Notary Public is set out in detail in

the American Peoples Encyclopedia, as follow:72

“Notary Public, a public officer empowered to administer oaths
and affidavits, to receive and certify acknowledgments of legal
instruments, note marine protests, protest dishonored bills of
exchange, and certify the accuracy of copies of legal
instruments. The office is one of high trust and dates from the
Roman Republic. During the Middle Ages, notaries held semi
ecclesiastical status and in England were appointed by the
Archbishop of Canterbury. In the United States most notaries
are named by the state governors, sometimes with the consent
of the state senate, but their power very among the state. In
most states, a notary may act only in the country to which he is
appointed, unless he registers in other countries.

Notarial acts in most states, require a seal and when an
instrument executed before a notary is to be used outside the
state, in which the notary is commissioned. It generally is
necessary to have the notarial signature certified by a country
officer, with whom the notary’s original signature and oath of
offices is filed. A notary’s fee is fixed by statute.

70Ibid.
71Arnauld, Op.Cit, page 111.
72Ibid, page 113.
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A commissioner of deeds is authorized by one state to reside
and perform notarial duties in another state. A commissioner of
deeds may administer oaths and take acknowledgement of
deeds and other legal papers that are to be used as evidence, or
put on record in the state by which he is commissioned.”

4.3 Singapore Notary

A Notary Public in Singapore is usually a practicing lawyer.

Every notary public shall have and may exercise within Singapore all

the powers and functions which are ordinarily exercised by notaries

public in England.73

A notary public’s duty is to attest deeds, contracts and other

instruments that are to be used abroad and to give a certificate of the

due execution of such documents, authenticated by his signature and

notarial seal.74 A notary public is in a position to witness a document

signed in front of him or her which is in a foreign language.

Notarisation or Notarization is the act of a notary public

authenticated by his or her signature and official seal, certifying or

attesting the due execution75 in his presence of a document such as a

Deed, Agreement or other writing, or verifying some fact or thing of

which the notary public has certain knowledge.

73Notary Public Act (Cap 2008).
74Singapore Academy of Law, www.sal.org.sg downloaded on September 02, 2013.
75Execution means the way in which a corporation enters into a document by sealing it, or by the
signature of its directors or other officers and agents, and gives it legal effect. The term is sometimes
used simply to mean sealing/signature, and sometimes to mean sealing/signature and delivery. A
corporation enters into a deed by executing it, but the term is sometimes used in relation to any
contract or document, whether or not a deed.
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4.4 England Notary

A Notary Public in England is a qualified, experienced and

additionally trained lawyer.76 Notary Public Lawyers in England are

either qualified barristers or solicitors. A notable feature of the legal

system in England is that there are two distinct branches of the legal

profession. Lawyer are either solicitors or barristers in England and

Wales and Northern Ireland.77

Certainly, solicitors take instructions direct from clients and

represent clients in the lower court before tribunals 78 (for example,

industrial tribunals), whereas barristers or advocates may not deal

direct with the public and all their work has to be referred to them by

solicitors. Barristers or advocates have a right of audience before all

the courts in the jurisdiction in which they have qualified. In contrary,

for the most part, a solicitor’s day is organized around his or her

office, whereas the barrister or advocate is normally involved in a far

greater amount of court work. It is widely known that nearly all notary

public in England are also solicitors in addition to their notarial

practice.79

76Arnauld, Op.Cit, page 60.
77Elizabeth Usher and Martin Edwards, Op.Cit, page 15.
78Ibid.
79Ibid, page 19.
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Traditionally, Notaries recorded matters of judicial importance

as well as private transactions, or events where an officially

authenticated record, or a document drawn up with professional skill

or knowledge was required. Specifically, The functions of Notaries

include the preparation of certain types of documents (including

international contracts, deeds, wills and powers of attorney) and

certification of their due execution, administering of oaths, witnessing

affidavits and statutory declarations, certification of copy documents,

noting and protesting of bills of exchange and the preparation of ships'

protests.80

Significant weight attaches to documents certified by Notary

Public. A Notaries Public Profession in England is the oldest branch of

the legal profession as the Notary Public Lawyers are also

Commissioners for Oaths.81 Documents which known as Notarial Acts

are certified by Notaries are sealed with the Notary's seal and are

recorded by the Notary in a register maintained by him or her.

80Ibid, page 43.
81Commissioners for Oaths means a solicitor authorized to administer an oath to a person making an
affidavit.
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B. Operational Framework

1. Definition of Notary

According to the paragraph 1 of Article 1, Law Number 30 of the

year 2004 regarding the notary (hereinafter referred to as “Undang-

Undang Tentang Jabatan Notaris”), the law define that a notary as a public

official with an authority to make and draw up authentic deeds and other

authority as stipulated in this UUJN.

The definition of notary described by Prof. Mr. Dr. M. J. A. Van

Mourik82, as follow:

“It is the notary’s job to promote orderly legal transaction. Notary
is an independent and impartial councellor and the notarial deed is
the symbol of legal security. The notary can be compared with the
attorney, the corporate lawyer, the accountant, the judge and the
priest. But the conclusion will always be that in the final analysis
there is no great deal of similarity. However, useful and rewarding
cooperation between notaries and attorney may be, there are
essential differences in professional attitude. To an attorney, it is
simple unthinkable that he should represent the interests of more
than one party. An attorney often doesn’t even understand how a
notary can possibly think that he can do this. The attorney thinks
partially, is partial and wants to be partial. He will go to the limits
of what is permissible in his efforts to catch the other party out or
make him eat dirt. Similar observations to the tax consultant, but
even non-legally trained professionals like estate agents and
accountants will seldom deny their structural partiality.”

82Tan Thong Kie, Op.Cit, page 444.
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According to Prof. A. G. Lubbers, which is outlined in his book

Het Notariaat, page 2 (two), namely:

a. A notary does not only deal with the provisions or PJN (Peraturan

Jabatan Notaris, on how to make the notary office and form a deed,

however the notary uses the whole field of what is called civil law,

which is the law that specifically regulates a mutual relations between

civilians;

b. A notary must listen for longer and giving advice as often as short as

possible.

2. Definition of Notary Public

According to Singapore’s Notaries Public Act, Interpretation 2

Section 3 define that notary public means a person who has been

appointed as a notary public and no person shall be appointed as a notary

public unless he is a practicing advocate and solicitor in Singapore and has

so practiced for not less than 7 (seven) years.

According to Black’s Law Dictionary 5th Edition 1979, A notary

public is a public officer, whose function it is:

a. To administer oaths;

b. To attest and certify by his hand and official seal certain classes of

documents, in order to give them credit and authenticity in foreign

jurisdictions;
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c. To take acknowledgement of deeds and other conveyances and certify

the same;

d. To perfom certain official acts, chiefly in commercial matters, such as

protesting of notes and bills, the noting of foreign drafts and marine

protests in cases of loss and damage.

According to Halsbury’s Law of England, vol.34, Butterworth

1980, a notary public is a duly appointed officer, whose public office it is

among other matters:

a. To draw, attest and certify under his official seal, deeds, and other

documents, including conveyances of real and personal property and

powers of attorney;

b. To note or certify transactions relating to negotiable instruments;

c. To prepare wills and other testamentary documents;

d. To draw up protests or other formal papers to occurrences on the

voyages of ships and their navigation as well as the carriage of cargo

in ships.

3. Definitions on Black’s Law Dictionary

1. A statute: is an act of the legislature declaring, commanding, or

prohibiting something.

2. To execute: is to complete, to make, to sign, to do, to perform all

necessary formalities.
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3. To enforce: is to put into execution, to cause to take effect, to make

effective, to compel obedience to.

4. To certify means: to authenticate a thing in writing, to attest as being

true.

5. To attest means: to bear witness to a fact; to affirm to be true or

genuine; to certify to the verify of a copy of a public document

formally by signature.

6. An attested copy of a document: is one which has been examined and

compared with the original, of its correctness and signed by the person

who has examined it.

7. Attorney in general sense: is an agent or substitute or one who is

appointed and authorized to act on behalf of another.

8. Solicitor: is a person articled to a practicing solicitor, he is a chief law

officer and may practice in the bankruptcy courts and most inferior

courts.

9. Lawyer: is a person learned in the law and licensed to practice law.

10. Barrister: in England is an advocate, a councilor learned in the law,

who has been admitted to plead at the bar and engaged in conducting

the trial or arguments of causes.

11. Authentic: is genuine, true, real, reliable, trustworthy, having the

character and authority of an original.
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12. An authentic act, in Civil law: is an act which has been executed

before a notary or public officer authorized to execute such functions

or which is testified by a public seal; or has been rendered public by

the authority of a competent magistrate; or which is certified as being

a copy of a public register.

13. Authentication in the law of evidence: is the act or made of giving

authority or legal authenticity to a statute, record or other written

instrument.

14. Authentication of a writing means: the introduction of evidence

sufficient to sustain a finding that it is the writing that the proponent of

the evidence claims it is, or the establishment of such facts by any

other means provided by law.

15. Proctor: is one appointed to manage the affairs of another or represent

him in judgement (procurator, proxy or attorney); formerly: an officer

of the Admirality and Ecclesiastical courts like an attorney at law or

solicitor in chancery.
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