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heterogeneous society’s development of law tends to be through the court’s
judgements of case by case.!*” In a religious society, the law is mostly influenced

by the values of religion, hence it has a religious character and transcendence.!*®

a.  Civil Law System

Roman Law is the pioneer of the Civil Law system and even though Roman
Law is the soul of the Civil Law system, the influence of the Roman Law is also
very strong in the development of the common law system as the founder of the
norms in Common Law system had first studied the Roman Law system or the Civil
Law system.!'4°

The Civil Law system uses statutes or acts as its main source of law, which
are the written and codification of other sources of law.!’® However, in some
countries of the Civil Law system, court’s judgements have also been used as a
legal source reference, although the nature of such judgements is only as accessories
to what have been regulated in existing the statutes of acts.!>! The changes and
development of law in the Civil Law system are quite dependant on the Parliament
and this has made the laws that exist in Civil Law system countries associated with
strong political elements, though at the same time becoming more theoretical,

coherent, and structured.!>?

b.  Common Law System

The Common Law system originated and has been adopted in England since
the 16th centuries, whereby the system was developing rapidly to other countries,
such as Canada, the US, and Commonwealth countries, encouraged by the
¢ 153

geographical situation and the continuous political and social developmen

Unlike Civil Law system, which its source of law is codified, the highest source of
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law in Common Law system is the norms of the society that are developed further
in courts and would become precedents. !>

In addition, although the US and most Commonwealth countries inherited the
tradition of the Common Law system, the American Law, for example, tend to be
unique in a lot of aspects.!>> This is because during the independent revolution of
the US, the legal system in the US was detached from the British legal system,
hence it developed independently afterwards. !¢ Therefore, the judges in the
American courts would sometimes look into cases in UK, which the judges of the

cases had created precedents and principles from, when there were no newer laws

that replaced or overturned the old ones from the early 19th centuries.!’

2.  Indonesia 2007 Limited Liability Companies Law

The 2007 Limited Liability Companies Law regulates the limited liability of
the members of a company, such as the shareholders, the directors and the
commissioners in Article 3, Article 97, and Article 114 respectively. In Article 3
Paragraph (1) of the 2007 Limited Liability Companies Law, it regulates that
shareholders of the company could not be held liable for the actions done on behalf
of the company and if the shareholders are held liable, they are only subjected to
pay as much as the amount of their shares. However, there are exceptions to the
limited liability of the shareholders, which are regulated in the subsequent
paragraph. The paragraph explains that the provision stated in Paragraph (1) is not
applicable if the requirements of the company’s status as a legal entity are not
satisfied, therefore the company could be considered as carrying out its business
illegally. Furthermore, it also explains that shareholders could be held liable for the
company’s damages, regardless of the amount of shares they own, if they exploits
the company in bad faith for their personal interests, if they are involved in illegal
acts committed by the company, or if they illegally use the company’s assets such

that the remaining assets are not enough to cover the company’s debts.

154 Thid.
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The limited liability of the Board of Directors is regulated in Article 97,
particularly in Paragraph (3), Paragraph (4), and Paragraph (5), of the 2007 Limited
Liability Companies Law. In Article 97 Paragraph (2), it is stated that the Board of
Directors must act in good faith when performing their responsibilities of managing
the company. Therefore, Paragraph (3) states that if the directors are at fault or in
negligence when carrying out their duties, then they should be fully liable for any
damages or losses as a result of their actions. Moreover, when the Board of
Directors consists of two or more members, then the liability should be joint and
several for each member. Similar to the exceptions of the limited liability of the
shareholders, the directors could be free from any liability subjected upon them if
they could prove that the damages are not caused by their fault or negligence, they
have performed their management duties and responsibilities in good faith and in
accordance to the purposes and objectives of the company, they do not have direct
interest to the actions that caused damages to the company, and they have taken
necessary actions to prevent the losses from happening, which all are stated in
Article 97 Paragraph (5) of the 2007 Limited Liability Companies Law. In addition,
the exceptions to the limited liability of the Board of directors would also apply in
the event of insolvency, whereby as stated in Article 104 Paragraph (2), the
members of the Board of Directors would be jointly and severally liable for the
unpaid debts of the company if the whole assets of the company is insufficient to
pay for the company’s liabilities unless, as stated in the subsequent Paragraph (4),
that they could prove the following:

a.  the insolvency of the company is not caused by neither their fault nor
negligence;

b.  they have carried out their duties in good faith and in accordance to the
purposes and objectives of the company with full liability for the company’s
interests;
direct conflict of interest is not present in any actions performed by them; and

d.  they have taken prevention actions to avoid the insolvency.

The 2007 Limited Liability Company Law regulates the limited liability of
the Board of Commissioners in the same was as that of the Board of Directors. The

limited liability of the Board of Commissioners and the exceptions are regulated in
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Article 114, particularly in Paragraph (3), Paragraph (4), and Paragraph (5).
Furthermore, the liability of the Board of Commissioners in the event of insolvency
is also stated clearly in Article 115, which is the same as the substance of Article

97 regarding the Board of Directors.

3. US Model Business Corporation Act 2016

The Model Business Corporation Act (hereinafter referred to as “MBCA”)
2016 regulates the liability of both shareholders and directors. Section 6.22 of the
MBCA 2016 Paragraph (a) regulates that shareholders are not liable for the acts
carried out on behalf of the corporation towards creditors, unless to pay for
consideration amounted to no more than the shares they owned and if their liabilities
to the company’s losses are stated in an agreement. Paragraph (b) also regulates that
shareholders could not be held liable except if the articles of incorporation stated
otherwise or if the cause for the company’s liabilities is the shareholders’ own
conduct or acts.

The MBCA 2016 also regulates the standards of liability for directors in
Section 8.31, whereby in Paragraph (a), it is stated that the director should not be
liable to the company nor the shareholders, unless it is proven that they carried out
actions in bad faith, made decisions not according to the best interests of the
company or decisions that are beyond their authority, lacked objectivity due to
personal relationships, they acted in negligence towards the growth of the company,
and to received financial benefits from third parties. However, when the other
parties, who seek to hold the directors liable should bear the burden to prove that
the directors’ actions have caused damages to other people, hence creating causality

between the directors’ actions and the damages done.

4. UK Companies Act 2006

Part 10 Chapter 7 Article 232 of the Companies Act 2006 regulates the
provisions protecting the directors from liability. Paragraph (1) of the Article 232
states that there should be no provisions that exempt directors from their liability,
especially in connection with negligence, default, breach of duty or trust. If there

are such provisions, then those provisions would be considered as void.
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C. Theoretical Framework

1.  Organ Theory

Otto von Gierke was the first person to put forward the organ theory, which
explains that a legal entity, such as a corporate, is like a human being that is truly
in a legal association.!*® Organ theory sees a legal entity as something real and not
fictional.’>® According to this theory, a legal entity becomes a verbandpersoblich
keit, which refers to an entity that forms its will by using tools or organs, such as
its members or its shareholders, as its mediation.'®® Therefore, what were decided

by the organs are the will of the legal entity.

2. Piercing the Corporate Veil Theory

Piercing the corporate veil theory is one of the most well-known theory in the
company law not only in the legal system of Indonesia, but also in the legal system
of most countries. The implementation of this theory has a main objective, which
is to achieve fairness especially for a third party that has a certain legal relationship
with the corporate.!¢! In the studies of company law, the term piercing the corporate
veil has become a doctrine or a theory that is described as a process of burdening
legal responsibility to someone or to another company over acts of law done by a
company offender without considering the facts that the actions were done by the
company offender itself.!®? In this kind of condition, the court would ignore the
corporate’s status as a legal entity and the privilege of the corporate’s organs to
enjoy the limited liability given by the corporate’s status as a legal entity by

163

burdening the liability on the corporate’s organs.'®’ Hence, in such situations, the

court is said to have pierced the corporate veil and the theory of piercing the

158 Dyah Hapsari Prananingrum, “Telaah Terhadap Esensi Subjek Hukum: Manusia dan Badan
Hukum?”, Relfeksi Hukum 8, no. 1 (2014): p. 87.

159 Tbid.

160 Tbid, p. 88.

161 Munir Fuady, Doktrin-doktrin Modern dalam Corporate Law dan Eksistensi dalam Hukum
Indonesia (Bandung: PT. Citra Aditya Bakti, 2002), p. 7.
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corporate veil is usually applied when there are damages or lawsuits from a third
party against the corporate.!64

There are several universal examples of cases, whereby piercing the corporate
veil theory is implemented. Among them, two examples are going to be discussed
further in this paper, which are the implementation of piercing the corporate theory
because of acts against the law or criminal acts and in the relationship between a

holding company and its subsidiary.

a.  The Implementation of Piercing the Corporate Veil because of Criminal Acts

If there is any criminal element in an activity of a corporate, even though the
activity is done by the corporate itself, then according to piercing the corporate veil
theory, the organs of the corporate, such as the directors and the shareholders, could
be held liable by the law.!®> The same condition should also apply if the corporate
carried out an act against the civil or private law. For instance, a large corporate is
running the business with a small capital or if the corporate is formed especially for
the purpose of carrying out dangerous activities without authorised permit, such as

producing explosives. !¢

b.  The Implementation of Piercing the Corporate Veil in the Relationship
Between A Holding Company and Its Subsidiary
Besides applied towards a sole company, piercing the corporate veil could
also be applied towards a group company. According to the legal studies regarding
such application towards a group company, piercing the corporate theory could be
implemented based on Instrumentality Doctrine.'®” This doctrine explained that the
shareholders (the holding company) could also be held liable for the acts done by
its subsidiary, given the condition that one of the elements below is satisfied!®:
1)  Express agency; or

2)  Estoppel; or

164 Thid.
165 Tbid, p. 13.
166 Thid.
167 Thid.
168 Tbid, p. 14.
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3)  Direct tort; or

4)  Could be proven that there are these three elements:

a)  Control over subsidiary by holding company

b)  The use of control over subsidiary by holding company to commit fraud,
dishonesty, or other unfair actions

c)  There are damages as a result of the breach of duty from the holding company

3.  Legal Development Theory

Prof. Mochtar Kusumaatmadja propelled as well as convinced that the law is
not only could, but also has a role in development.'® In other words, Mochtar
emphasised the function and the role of law in development. Mochtar defined the

development that he reffered to as!'”’:

“Development in the widest context involves all aspects of the people’s lives
and not only from the aspect of mere economy, hence the term economy
development is actually not so precise because we could not build the economy of
a society without involving the development of the other aspects of the people’s
lives.”

The essence of development, according to Mochtar, is change and the role of law
in the development is that law has to guarantee that the change would be carried out
smoothly. What he meant by the change being carried out smoothly is that the
urgency of order as one of the classical functions of the law is emphasised to aid
development.!”! Change, which is the essence of development and order that are
two of the important functions of law, is a common purpose of a developing
society.!”? In addition, when law is taking a role in the development, it could not be
understood as a statistic element that is always behind the change itself.!”? Instead,

the law should be in front of the change to guide it, thus the role of law is not as the

169 Atip Latipulhayat, “Mochtar Kusumaatmadja”, Padjadjaran Jurnal llmu Hukum 1, no. 3
(2014): p. 628.

170 Ibid.
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follower but has to be the prime mover of development.!'’ As such, Mochtar

intended to use law as the society’s instrument of change.

174 Tbid.
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